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Thisisadivorcecase. Theonlyissuesraised on appeal pertaintothetrial court’ saward of dimony.
That court awarded David William Carroll (“Husband”) alimony of $2,000 per month “until the
death of either party or hisremarriage.” Susan Elizabeth Carroll (“Wife") appeals, contending that
Husband should be awarded rehabilitative alimony rather than alimony in futuro, and that, in any
event, $2,000 per month“isexcessive.” Wemodify thetrial court’ saward of alimony. Asmodified,
the trial court’s judgment is affirmed.
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OPINION
l.
The parties were married on December 31, 1977. Thiswas Husband' s third marriage and
Wife ssecond. No children were bornto their union. Wife' sdaughter by aprevious marriage lived
with the parties early in their marriage.
Wife filed for divorce on July 17, 2001. Following a hearing on March 5, 2002, the tria

court rendered its opinion from the bench. The court granted the parties a divorce on stipulated
grounds; approved the parties’ proposed division of property; and awvarded Husband dimony in



futuro of $2,000 per month. The judgment of divorce incorporates a transcript of the trial court’s
oral remarks.

Our review of thisnon-jury caseisde novo upon the record with apresumption of correctness
as to the trial court’s factual findings, “unless the preponderance of the evidence is otherwise.”
Tenn. R. App. P. 13(d). Thetria court’s conclusions of law are not accorded the same deference.
Brumit v. Brumit, 948 SW.2d 739, 740 (Tenn. Ct. App. 1997).

Wife challenges the nature, duration, and amount of the trial court’s alimony award. In
reviewing this award, we are mindful of the well-established principle that a trid court has wide
discretion on the subject of alimony. Robertson v. Robertson, 76 SW.3d 337, 342 (Tenn. 2002).
“ Asageneral matter, we are disinclined to alter atrial court’s spousal support decision unlessthe
court manifestly abused itsdiscretion.”” 1d. (quoting Goodman v. Goodman, 8 SW.3d 289, 293
(Tenn. Ct. App. 1999)).



In determining whether, and to what extent, aparty isentitled to spousal support, courts must
consider the relevant statutory factors enumerated in Tenn. Code Ann. 8 36-5-101(d)(1)(A)-(L)
(Supp. 2002)." Asthe Supreme Court has pointed out on numerous occasions, Tenn. Code Ann. §
36-5-101(d)(1) expressesaclear preferencefor rehabilitativealimony. “Itistheintent of thegeneral
assembly that a spouse who is economically disadvantaged, relative to the other spouse, be
rehabilitated whenever possible by the granting of an order for payment of rehabilitative, temporary
support and maintenance.” 1d.; see Crabtreev. Crabtree, 16 S.W.3d 356, 358 (Tenn. 2000) (“the
legislature has demonstrated a preference for an award of rehabilitative alimony to rehabilitate an
economically disadvantaged spouse.”); see also Robertson, 76 S.W.3d at 340 (“ The prior concept

1These factors are as follows:

(A) The relative earning capacity, obligations, needs, and financial resources of
each party, including income from pension, profit sharing or retirement plans and
all other sources;

(B) Therelative education and training of each party, the ability and opportunity of
each party to secure such education and training, and the necessity of a party to
secure further education and training to improve such party’s earning capacity to a
reasonable level;

(C) The duration of the marriage;
(D) The age and mental condition of each party;

(E) The physical condition of each party, including, but not limited to, physical
disability or incapacity due to achronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek employment
outside the home because such party will be custodian of a minor child of the
marriage;

(G) The separate assets of each party, both real and personal, tangible and
intangible;

(H) The provisions made with regard to the marital property asdefined in § 36-4-
121;

(1) The standard of living of the parties established during the marriage;

(J) The extent to which each party has made such tangible and intangible
contributions to the marriage as monetary and homemaker contributions, and
tangible and intangible contributions by a party to the education, training or

increased earning power of the other party;

(K) Therelative fault of the partiesin caseswherethe court, inits discretion, deems
it appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as are
necessary to consider the equities between the parties.
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of alimony aslifelong support enabling the disadvantaged spouse to maintain the standard of living
established during the marriage has been superseded by the legislature’'s establishment of a
preference for rehabilitative alimony.”).

The concept of rehabilitation and the legislature’s preference for rehabilitative alimony,
“whenever possible,” have been explained by the Supreme Court in a number of ways. In the
Crabtree case, the Supreme Court opined as follows:

In Self [v. Self, 861 S.W.2d 360 (Tenn. 1993)], we held that § 36-5-
101 reflectsan obviouslegidlative policy to eliminate the dependency
of one ex-spouse upon the other and to relieve the parties of
“impediments incident to the dissolved marriage.” 1d. at 361.

Id. at 359. The Supreme Court hasaso referred to “thelegidative purpose of encouragingdivorced
spouses to become self-sufficient.” 1d. at 360.

In the Robertson case, the Supreme Court, referring to an opinion of the lowa Court of
Appeals? pointed out that “ rehabilitative alimony may assist the disadvantaged spouse in obtaining
further education or training.” 1d. at 340. However, it is clear from the Robertson opinion that
rehabilitativealimony al so may be appropriate where neither further education nor additional training
isimplicated by the facts:

[Rehabilitative alimony] may aso provide temporary income to
support the disadvantaged spouse during the post-divorce economic
adjustment.

Id. at 341. See also Isbell v. Isbell, 816 SW.2d 735, 739 (Tenn. 1991) (“The concept of
rehabilitation in [Tenn. Code Ann. 8§ 36-5-101] is the improvement of one's present and future
capacity to function independently in society.”); Loriav. Loria, 952 SW.2d 836, 838 (Tenn. Ct.
App. 1997) (describing rehabilitative alimony as*temporary income during a period of adjustment
and effort of the dependent spouse to become patially or totally self sufficient.”).

V.

Againg thisbackground, we now turn to the evidence in theinstant case bearing on thetrial
court’ sdecision to grant Husband alimony in futuro of $2,000 per month.

Atthetimeof their marriage, both Husband and Wifewere employed with DanaCorporation
in Gibraltar, Michigan. Threeyears|ater, Wifewastransferred to Toledo, Ohio, and Husband was

2In re Marriage of Grauer, 478 N.W.2d 83, 85 (lowa Ct. App. 1991) (“Rehabilitative alimony serves to
support an economically dependent spouse ‘through alimited period of re-education or retraining following divorce,
thereby creating incentive and opportunity for that spouse to become self-supporting.’”).
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laid off following the shutdown of the Gibraltar plant. Over the next seventeen years, Wife
continued to receive promations within the corporation, causing the parties to relocate five times.
Throughout thistime period, Husband was employed in many different capacities. Hisemployment
included work at or in construction, anursing home, anewspaper insert factory, afan company, and
a shoe shop as a cobbler, just to name afew. When the parties relocated to Crossville, Tennessee
in 1997, Husband worked for Auto Zone, aretal automotive parts company, for four to five months.

At the time of trial, Husband was voluntarily unemployed. He testified that he was both
physically and mentaly capable of working 40 hours per week. Hefurther testified that he had the
necessary work background to earn $8.00 per hour. Husband' s soleincome at thetime of trial was
amonthly pension of $164.09. Once Husband reaches the age of 59%,,% he is dligible to receive,
without penalty, distributions from his court-ordered share of Wife's 401(k) and Defined Benefit
Plan. The proof at trial indicated that Husband, beginning a his age 59%, would be €eligible to
receive aminimum of $1,000 per month from the 401(k) and Defined Benefit Plan until he reaches
the age of 77 or 78. In addition, Husband will receive approximately $881 per month in Social
Security benefits at age 62, based upon his earnings asof thedate of trial. Thetrial court found that
Husband was capable of working 20 hours per week at a rate of $8.00 per hour, earning
approximately $600 per month. See Tenn. Code Ann. § 36-5-101(d)(1)(A).

With respect to Wife, the court found that her net annual income was $62,067 and stated the
following:

Sheisat her highest earning level in her career to date andis capable
of perhaps being promoted again, receiving not in 2002 but possibly
additional bonuses, cost of living raises, company car, car phone/cell
phone. [Dana Corporation] pay[s] for her insurance. [Dana
Corporation] provide[s] her housing in North Carolina.

See Tenn. Code Ann. 8 36-5-101(d)(1)(A).

While Husband initially submitted a list of expenses totaling $3,000, he reduced or
eliminated some expenses at trial. After the trial court added $205 for some expenses that it
concluded Husband had overlooked, Husband's projected monthly expenses totaled $2,760.
Husband’ smonthly income, including hispension of $164.09 and the $600 per month from assumed
part-time employment, amounts to $764.09. The trial court concluded that Husband' s unfunded
monthly need was $2,000. See Tenn. Code Ann. § 36-5-101(d)(1)(A).

3Husband's date of birth is October 14, 1944; he will be 59% on April 14, 2004.
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The trial court found that Husband had a high school education and that both parties had
reached their highest level of education.” There isno proof in the record that ether party would
benefit from further education or additional training. See Tenn. Code Ann. § 36-5-101(d)(1)(B).

The parties were married for over 24 years; the trial court correctly noted that this was a
marriage of long duration. See Tenn. Code Ann. § 36-5-101(d)(1)(C). At the time of the hearing
below, Wife was 53 and Husband was 57. See Tenn. Code Ann. § 36-5-101(d)(1)(D). While
Husband is blind in his right eye, the court found that this condition does not affect his ability to
work and found that both parties were in good physical health. See Tenn. Code Ann. § 36-5-
101(d)(1)(E). Factor (F) with respect to minor children is not implicated by the facts of this case.

Thetria court approvedtheparties’ property settlement. Wifereceived themarital residence,
subject to the mortgage indebtedness. She agreed to pay Husband $30,000, which represented one-
half of the equity the parties had in the residence. Wife's 401(k), Defined Benefit Plan and 1,000
shares of Dana Corporation stock were divided equally between the parties, each receiving assets
worth $202,195. Husband received a 2001 Dodge Dakota pickup truck, valued at between $16,000
and $19,000, and a 1937 Ford show car, valued at $25,000. |n addition, Wife assumed the parties
credit card debt. Finding that both parties would have assets in excess of $200,000, the trial court
ordered each party to pay his’her own attorney’ sfeesand one-half of the court costs. See Tenn. Code
Ann. 8 36-5-101(d)(1)(G) & (H).

With respect to the parties standard of living, the court below noted that “[n]either will be
able to sustain the standard of living divorced that they’ ve been able to sustain while they were
married together.” See Tenn. Code Ann. 8 36-5-101(d)(1)(1). Thetria court found that Wife had
made “the majority of the financial contributions to the marriage,” while Husband had contributed
in other ways, such as making “concessions to [Wife's] job, being willing to pick up and move as
[Wife] got promoted and transferred . . . .” See Tenn. Code Ann. § 36-5-101(d)(2)(J).

Therelativefault of the parties was not an issue in this case. See Tenn. Code Ann. 8§ 36-5-
101(d)(1)(K). Finally, the court stated, “[t]he parties stipulated that he has a need, and they
stipulated that [Wife] has an ability to pay, and so | find that [Husband] is not capable of being
rehabilitated at this point.” See Tenn. Code Ann. § 36-5-101(d)(1)(L).

V.
We find the evidence preponderates against thetrial court’ sfinding that Husband cannot be

rehabilitated. He has ahigh school education; has been employed in various capecities over the past
twenty years; has, according to thetrial court, the ability to earn aminimum of $600 per month, and

4The record does not reveal the level of Wife's educational achievement.
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possibly as much as $1,386 per month, based on Husband' s own tesimony;® is in good physical
health as he approaches his 60s; receives a monthly pension of approximately $164 and will be
eligibleto receive a minimum of $1,000 per month from Wife's 401(k) and Defined Benefit Plan
injust over one year; and has received 500 shares of Dana Corporation stock, valued at $10,000, as
well as other assets, which assets, in the aggregate, total in excess of $200,000.

Accordingly, we find that Husband can be economically rehabilitated with some assistance
fromWife. Wetherefore change, prospectively, thetrid court’ saward of $2,000 per month alimony
in futuro to an award of rehabilitative alimony. Beginning with and for the month of April, 2003,
and continuing to April, 2004, inclusive, Wifewill pay Husband $1,500 per month. Beginning with
and for the month of May, 2004,° Wife' srehabilitative alimony obligationwill decreaseto $500 per
month and continue at that level through the full alimony payment due for the month of October
2006, the month during which Husband will reach the age of 62 and become digible for old-age
Socia Security benefits. Husband' s rehabilitative alimony will cease after the full payment made
in advance for the month of October, 2006. We dedine Wife's request to modify the trial court-
imposed alimony paymentsfor the month of March, 2003, and prior months, a though we do change
the designation of such payments from in futuro to rehabilitative.

Wefind that therehabilitativeaward directed by uswill enable Husband “ to become partially
or totally self sufficient.” SeelLoria, 952 SW.2d at 838. Further, thisaward will give Husband the
temporary support he needs “during the post-divorce economic adjustment.” See Robertson, 76
S.W.3d at 341. He can be rehabilitated as that concept has been explained by the Supreme Court.

VI.

Thetria court’ salimony award ismodified asset forthinthisopinion. Asmodified, thetrial
court’ sjudgment is affirmed. This caseisremanded for enforcement of thetrial court’sjudgment,
as modified by this opinion, and for collection of costs assessed below, dl pursuant to applicable
law. Costson apped are taxed to the appellee, David William Carroll.

CHARLESD. SUSANO, JR., JUDGE

5As previously noted, Husband testified that he was capable of working 40 hours a week and had the training
and experience to earn $8 per hour. This testimony leads to a calculation that resultsin a grossincome of $1,386 per
month.

6The month after the month in which Husband attains the age of 59%2 .
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